Open Letter

Further to the presentation to the State Duma of the Federal Assembly of the Russian Federation of the draft law “On amendments to the Federal Law “On the principles of the organisation of Local Self Government in the Russian Federation”(No 155656-5 ) by the President of the Russian Federation. 

The above mentioned draft law has been prepared with the purpose to implement the proposals of the President’s Address to the Federal Assembly of the Russian Federation of 5. November, 2008, and aims to increase accountability of the heads of municipalities, and of the heads of local administrations before the representative bodies of local self-government.

Having familiarised with the draft law, the expert society considers that the mechanisms proposed in the draft law do not allow for the declared target to be achieved but, on the contrary, worsen the situation as they 1) destroy the equilibrium between the branches of local government which is one of the pillars of the state guaranteed by the Constitution, 2) conflict with the constitutional principle of the independence of local self government, 3) introduce extra-judicial procedures to call off power, thereby paving the way for unlimited opportunities for corrupt behaviour. At the same time, the draft law contains several legal errors, inconsistencies, obscurities, and contradictions.

It has become a typical feature of the lawmaking process in Russia in the recent past to deal with each legal document without paying proper attention to the overall legal context. The expert community is convinced that this is done purposefully in order to ignore contradictions between newly introduced amendments to legislative acts, and the ideas and often the wording of related Federal Legislation, and sometimes even the Constitution of the Russian Federation. The proposed draft law formally limits itself to clarifications on the scope of accountability of municipal heads for their activities (or inactivity), and the competencies of the representative bodies of local self-government. However, the draft law must be seen in the context, and as an integral part of, the amendments to the legislation on local self government, on elections, and on political parties which have been already adopted, or have been presented to the State Duma of the RF in the recent past.

In particular, we would like to point out that the dismissal of heads of municipalities is already provided for in the Federal Law No 131-FZ of 06.October 2003 “On the principles of the organisation of Local Self Government in the Russian Federation”. There, the mechanisms of dismissal through court hearings are regulated. To this effect, the draft law must not be justified by the need to close a gap in the current legislation; instead it discloses an underlying motivation which is motivated exclusively by political considerations.  

The draft law equips one of the bodies of  local self government with the right to extra-judicial removal from power of another body of local self government. As the two are equal in status, this will conflict with the constitutional foundations of the state, and destroy the system of checks-and-balances which is at the heart of the organisation of government of a democratic state.

The draft law does not take proper account of the different methods for electing the municipal head which can be effected, either by direct election, or by election amongst the deputies of the representative bodies of local self-government. In the context of the draft law this difference is of critical importance. If, as in the latter case, the municipal head is elected by the deputies of the municipal council the removal from power by the representative body appears to follow an inner logic (albeit, as practice shows, courts often deny the deputies the right the remove the municipal head). A municipal head elected in direct elections, however, can rely on a legitimation which is received directly from the population of the municipality as the only source of power in local self government in accordance with Art. 130 of the Constitution of the Russian Federation. Based on this provision the removal from power of the municipal head by another body of local self government lacks all legal sense. On top of that, the level of legitimation (voter’s weight) of a directly elected municipal head exceeds that of the deputies.

The draft law spells out that the decision to remove a municipal head from power requires the approval of the head of the subject of the Russian Federation. This person possesses the status of a civil servant, i.e. is a representative of the state administration. In accordance with the draft law, the same person also possesses the right to recommend the removal from power of a municial head. Such an approach clearly violates the constitutional principle of independence of local self government. Whereas the involvement of the head of the subject of the Russian Federation in cases related to delegated state functions are reasonably founded, no reasonable justification can be given for the involvement in issues of solely municipal authority.

The mechanisms proposed by the draft law do not require for the voter’s opinion to be accounted for. In fact, we witness an evident and purposeful impairment of the citizen’s right to vote. The citizen’s right to elect the bodies of local self government is invalidated by the right of the representative bodies of local self-government to abolish the voter’s direct vote. It is obvious that this invalidation of the right to vote alienates the population from the institution of elections and thereby estranges it from the concept of a democratic state based on the election of its government.

It needs to be underlined that the reasonings for an non-voluntary removal from power of municipal heads are not in all detail spelled out in the draft law. The lack of clearly formulated mechanisms, the absence of judicial securities, the absence of arbitrators to evaluate the reasoning for an attempt of non-voluntary removal from power instead of an increase in accountability of local government inevitably introduces additional factors for corrupt practices to the organisation and functioning  of local government. 

The draft law provides for an interference of bodies of state government into the procedures of putting into power, as well as withdrawing from power of representatives of local government which is clearly in conflict with the Constitution of the Russian Federation. As you will be aware of,  the Constitutional Court of the RF has considered a number of cases of sub-national legislation providing for various forms of interference of bodies of state government into the affairs of local self government. In these cases, the Constitutional Court has ruled that these legal acts were violating the constitutional principles of independence of local self government in the scope of the latter’s competences. 

In addition, the draft law is contradicting Art. 7 of the European Charta of Local Self Government which states that “The conditions of office of local elected representatives shall provide for free exercise of their functions”. We therefore consider it unacceptable to introduce provisions into the Federal Law “On the principles of the organisation of Local Self Government in the Russian Federation” which do not match the provisions and principles of  the Constitution of the Russian Federation and of the European Charta of Local Self Government.  

From a judicial point of view the draft law also provokes a large number of questions and complaints. We would like to mention some of them:

· The procedure of a “removal from power” is so far not mentioned in the legislation of the Russian Federation, consequently its legal status and its interrelation to other legal acts (e.g. the Labour Code) is unclear.

· How is it to be explained that for an appointed municipal head to be removed from power a court decision needs to confirm violations of contractual obligations, whereas for an elected municipal head arrears of budgetary obligations suffice (pt.2, par. 1, Art.75)?

· Which is the procedure for contesting a municipal council’s decision to remove the municipal head from power? Article 74 states that such a decision can be legally contested within 10 days; Art. 74.1, however, does no longer refer to this.

· Does a municipal head who was elected by the representative body and involuntarily removed from power retain the status of a member of local parliament? 

· Does a municipal head who was removed from power have the right to become re-elected to this position?

· Who is to assume the duties of the municipal head during the period until a new one is elected?

· Art. 74.1, par. 2 contains reasonings for the removal from power of municipal heads, amongst them is the coming into being of effects as per pts. 2 and 3, par. 1, Art. 75. However, such effects may result from both, the actions of the municipal head, and also from the approval of a corresponding budget by the members of local parliament. In the context of an extra-judicial procedure this is an unmasked instrument to be applied by Governors and the members of local parliaments to combat inconvenient municipal heads. Furthermore, the coming into being of such effects shall be confirmed by a court decision which is to gain legal power, instead of being subject to the consideration of the representative body.

· The draft law spells out that the at the initial stage of the process of removal from power of a municipal head the representative body of local self government and the head of the subject of the Russian Federation shall submit an ‘address’. The current legislation does not provide for such an instrument to be applied by the concerned bodies; moreover, no limitation period applies to the concerned bodies for initiating the process of removal from power.

· In case of the initiative to remove the municipal head be taken the members of the local representative body the position of the head of the subject of the Russian Federation  shall be taken into account. What does this “taking into account” mean, and how shall the position of the head of the subject of the Russian Federation be expressed? Can such a position be negative to the initiative?

The expert society approaches you with the sincere request to pay due attention to the above, and other arguments against the concept of the draft law, and against its approval in the first reading in the form in which was presented by the President of the Russian Federation. We sincerely hope that the federal bodies of government maintain an interest in the strengthening and development of local self government as an independent democratic institute, and do not wish to turn this into a dependent and passive appendix of state government. From our side, we underline our readiness to provide furthergoing conclusions on the draft law by well-respected Russian experts in the field of local self government, and also to participate in the discussion of the draft law in the State Duma of the Russian Federation.

We are looking forward to your cooperation. 

Sincerely yours,

	Dr Emil Markwart
	Igor A. Kokin

	President of the European Club of Experts on Local Self Government, Senior Advisor Ost Euro GmbH, Ph.D.(law)
	Chairman of the Club of Municipal Practitioners,

Executive Director of the Association of Settlements of Kaluga Oblast
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FYI: This Open Letter is being sent to the head of the Committee on local self government of the State Duma of the RF, Mr. V. Timchenko; the chairman of the Committee on local self government of the Federation Council of the RF, president of the EOOMO
 (Congress), Mr. S. Kirichuk; the chairman of the Commission of local self government and housing policy of the Public Chamber of the RF, Mr. L. Davydov; the Minister for regional development of the RF, Mr. V. Basargin; and to professional media outlets. The Open letter is also being sent to the Presidential Administration. 
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